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DIGEST 

1 .  Protest of solicitation provision stating that 
industrial mobilization factors may be considered, which was 
not filed until after closing, is not timely since it was 
filed after the closing date for receipt of proposals. 

2. 
rise to the level of an improper auction. 

3. The government is under no obligation to eliminate an 
advantage which a firm may enjoy because of its incumbency 
on other contracts unless the advantage has resulted from 
unfair government action. 

4 .  A contracting agency has a right to cancel a solicita- 
tion when sufficient funds are not available, irrespective 
of disputes concerning the validity of government estimates. 

5. Allegations that the Navy should have known prospective 
mobilization base offerors could not have met known funding 
limitations do not show bad faith. To show bad faith 
protesters must make a showing that the agency had a 
specific intent to harm them. 

6 .  Where Navy amended solicitation allowing previously 
excluded current producer of oiler ships into the competi- 
tion, Navy did not violate its earlier policy of preserving 
the industrial mobilization base because change was 
necessary due to funding limitation. 

Revealing the award price of a current contract does not 

DECISIOH 

Bethlehem Steel Corporation, Baltimore Marine Division 
(Bethlehem) , and The American Ship Building Company, Tampa 
Shipyards, Inc. (Tampa), protest the award of any contract 



under A l t e r n a t i v e  B o f  request fo r  proposals (RFP) 
N o .  N00024-88-R-2050, i s s u e d  by  t h e  Nava l  S e a  S y s t e m s  
Command, fo r  t h e  d e s i g n  and c o n s t r u c t i o n  o f  3 T-A0 187 class 
o i l e r  sh ips .  

The p ro t e s t s  a re  d i s m i s s e d  i n  p a r t  and d e n i e d  i n  p a r t .  

T h i s  s o l i c i t a t i o n ,  as  o r i g i n a l l y  i s s u e d ,  c o n t e m p l a t e d  a 
s i n g l e  award f o r  s e v e n  T-A0 s h i p s .  Beth lehem s t a t e s  t h a t  
it a d v i s e d  t h e  Navy t h a t  it would n o t  par t ic ipa te  i n  t h e  
c o m p e t i t i o n  u n l e s s  Avondale  I n d u s t r i e s ,  I n c . ,  was e x c l u d e d  
from compe t ing .  Be th lehem o b j e c t e d  t o  A v o n d a l e ' s  pa r t i c ipa -  
t i o n  b e c a u s e  Avonda le ,  a s  a c u r r e n t  b u i l d e r  of T-A0 187 
s h i p s ,  had t h e  a d v a n t a g e  o f  h a v i n g  t e c h n i c a l  and l o g i s t i c a l  
i n f o r m a t i o n  w h i c h  new b u i l d e r s  would h a v e  t o  d e v e l o p  a t  
g r e a t  e x p e n s e .  

The  Navy s u b s e q u e n t l y  i s s u e d  amendment 0002 t o  p r o v i d e  for  
t h e  award of two c o n t r a c t s ,  o n e  contract  f o r  a b a s e  s h i p  and  
three o p t i o n  s h i p s  u n d e r  A l t e r n a t i v e  A and  a s e c o n d  c o n t r a c t  
for o n e  b a s e  s h i p  and  two  o p t i o n  s h i p s  u n d e r  A l t e r n a t i v e  B. 
Under b o t h  a l t e r n a t i v e s ,  award  was t o  be made t o  t h e  
" r e s p o n s i b l e  o f f e r o r  whose o f f e r  confo rms  t o  t h e  so l i c i t a -  
t i o n ,  who h a s  s u b m i t t e d  a t e c h n i c a l  proposal t h a t  h a s  been  
e v a l u a t e d  as  b e i n g  a c c e p t a b l e ,  and  who o f f e r s  t h e  lowest 
t o t a l  p r o p o s e d  price," w i t h  t h e  e x c e p t i o n  t h a t  t h e  success- 
f u l  o f f e r o r  u n d e r  A l t e r n a t i v e  A would n o t  be c o n s i d e r e d  f o r  
award u n d e r  A l t e r n a t i v e  B. 

T h i s  a c q u i s i t i o n  s t r a t e g y  was s u p p o r t e d  by  a D e t e r m i n a t i o n  
and  F i n d i n g  ( D & F )  s i g n e d  by t h e  A s s i s t a n t  S e c r e t a r y  o f  t h e  
Navy, S h i p b u i l d i n g  and Logistics.  The D&F s t a t e d  t h a t  
" e x c l u s i o n  o f  t h e  a f o r e m e n t i o n e d  source [awardee  u n d e r  
A l t e r n a t i v e  A] w i l l  b e  i n  t h e  i n t e r e s t  o f  n a t i o n a l  d e f e n s e  
i n  t h a t  t h e  Navy w i l l  h a v e  e s t a b l i s h e d  a n  a l t e r n a t i v e  s o u r c e  
of s u p p l y ,  t h u s  a s s u r i n g  t h a t  t w o  m a n u f a c t u r e r s  o f  t h e  s h i p  
c l a s s  are a v a i l a b l e  i n  case o f  a n a t i o n a l  emergency  o r  
i n d u s t r i a l  m o b i l i z a t i o n . "  P a r a g r a p h  6 o f  s e c t i o n  M o f  t h e  
s o l i c i t a t i o n  a l so  p r o v i d e d  t h a t :  

. . . t h e  gove rnmen t  r e s e r v e s  t h e  r i g h t  t o  0 

c o n s i d e r  t h e  m a i n t e n a n c e  o f  an  a d e q u a t e  i n d u s t r i a l  
m o b i l i z a t i o n  base i n  t h e  i n t e r e s t s  o f  n a t i o n a l  
d e f e n s e  a s  a f a c t o r  i n  s e l e c t i n g  t h e  s u c c e s s f u l  
o f fe ror  f o r  award  o f  e i t he r  a l t e r n a t i v e  "A"  or  
a l t e r n a t i v e  r r B r r ,  or  b o t h .  I f  i n d u s t r i a l  m o b i l i z a -  
t i o n  b a s e  c o n s i d e r a t i o n s  became a fac tor ,  i t  w i l l  
b e  o f  g r e a t e r  i m p o r t a n c e  t h a n  p r i c e . "  
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A l s o ,  p a r a g r a p h  3 o f  section M l i s t e d  e v a l u a t i o n  fac tors  f o r  
award a s  follows: 

"A. T e c h n i c a l  

"B. Pr ice  

"Ano the r  fac tor  which may b e  c o n s i d e r e d  i s  t h e  
m a i n t e n a n c e  o f  a n  a d e q u a t e  i n d u s t r i a l  m o b i l i z a t i o n  
b a s e  i n  t h e  i n t e r e s t s  o f  t h e  n a t i o n a l  d e f e n s e .  
I f  i n d u s t r i a l  m o b i l i z a t i o n  b a s e  c o n s i d e r a t i o n s  
became a f a c t o r ,  it w i l l  b e  o f  g r e a t e r  i m p o r t a n c e  
t h a n  price." 

Proposals were r e c e i v e d  and e v a l u a t e d  u n d e r  b o t h  a l t e r n a -  
t i v e s  and o n  J u n e  20 ,  1988,  t h e  Navy awarded c o n t r a c t  
N00024-88-C-2050 t o  Avondale  u n d e r  A l t e r n a t i v e  A f o r  o n e  
T-A0 s h i p  a t  a f i x e d  price o f  $109,646,935 w i t h  o p t i o n s  f o r  
three a d d i t i o n a l  s h i p s .  The N a v y ' s  e v a l u a t i o n  o f  t h e  
proposals u n d e r  A l t e r n a t i v e  "Br showed t h a t  t h e  p r o p o s e d  
prices e x c e e d e d  t h e  f u n d s  a v a i l a b l e  f o r  c o n s t r u c t i o n  of t h e  
s e c o n d  bas i c  s h i p ,  so t h a t  award c o u l d  n o t  be made. 

On J u n e  22 t h e  Navy i s s u e d  amendment 0004  t o  make t h e  
awardee o f  A l t e r n a t i v e  A ( A v o n d a l e )  e l i g i b l e  f o r  award unde r  
A l t e r n a t i v e  B a n d  i n f o r m e d  o f f e r o r s  of t h e  award o f  a 
c o n t r a c t  t o  Avondale  u n d e r  A l t e r n a t i v e  A. The  Navy a l so  
i n f o r m e d  o f f e r o r s  t h a t  a c o n t r a c t  u n d e r  A l t e r n a t i v e  B c o u l d  
n o t  be awarded  d u e  t o  b u d g e t a r y  c o n s t r a i n t s  and r e q u e s t e d  
best and f i n a l  o f f e r s  ( B A F O s )  f rom t h e  o f f e r o r s .  The 
o f f e r o r s  were a l so  n o t i f i e d  t h a t  t h e  m o b i l i z a t i o n  base 
c o n s i d e r a t i o n s  i n  s e c t i o n  M r e m a i n e d  i n  e f f e c t .  

Bethlehem c o n t e n d s  t h a t  t h e  e v a l u a t i o n  f a c t o r s  i n  t h e  RFP 
a re  u n c l e a r ,  d o  n o t  a c c u r a t e l y  se t  f o r t h  t h e  s t a n d a r d s  t h e  
Navy i n t e n d s  t o  u s e  and  i n c l u d e  a n  i n d u s t r i a l  m o b i l i z a t i o n  
base ( I M B )  f a c t o r  wh ich ,  b a s e d  o n  t h e  N a v y ' s  J u n e  2 2  
n o t i f i c a t i o n  t o  o f f e r o r s ,  was i n c l u d e d  w i t h o u t  r e a s o n a b l e  
a n a l y s i s  . 
Beth lehem p o i n t s  o u t  t h a t  t h e  s o l i c i t a t i o n  s t a t e s  t h a t  an  
IMB f a c t o r  "may be c o n s i d e r e d "  b u t  c o n t e n d s  t h i s  d o e s  n o t  
meet t h e  r e q u i r e m e n t  t h a t  o n l y  t h o s e  e v a l u a t i o n  f a c t o r  which 
w i l l  a c t u a l l y  b e  u s e d  be s t a t ed  i n  t h e  RFP. Be th lehem 
a r g u e s  t h a t  w h e t h e r  and  t o  what  e x t e n t  t h e  IMB f a c t o r  w i l l  
b e  a p p l i e d  is u n c l e a r  and  t h a t  t h i s  v i o l a t e s  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  S 1 5 . 6 0 6 ( e )  ( F A C  84 -16) .  
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The Navy s ta tes  t h a t  t h e  IMB c o n s i d e r a t i o n s  o f  which 
Beth lehem c o m p l a i n s  are n o t  i n  any  way associated w i t h  
amendment 0004,  b u t  r a t h e r  were i n c l u d e d  i n  t h e  s o l i c i t a t i o n  
by amendment 0002,  i s s u e d  March 1 1 ,  1988. The Navy c o n t e n d s  
t h a t  t h i s  p r o t e s t  b a s i s  is u n t i m e l y  b e c a u s e  Beth lehem s h o u l d  
have  p r o t e s t e d  t h e  IMB p r o v i s i o n s  on or b e f o r e  May 2, 1988, 
t h e  c l o s i n g  d a t e  f o r  r e c e i p t  of i n i t i a l  p r o p o s a l s .  The  Navy 
s t a t e s  t h a t  t h e  e v a l u a t i o n  c r i t e r i a  i n  amendment 0002 were 
e i ther  p r o p e r  or imprope r  when t h e y  were issued o n  March 1 1 ,  
1988, and amendment 0 0 0 4 ,  which s i m p l y  added Avondale  as  a 
competitor unde r  A l t e r n a t i v e  B ,  had no e f f e c t  o n  t h e  IMB 
f a c t o r  i n  awarding  a c o n t r a c t .  

Beth lehem s t a t e s  t h a t  t h e  IMB p r o v i s i o n  was n o t  t r o u b l i n g  t o  
it when Avondale  was e x c l u d e d  from t h e  c o m p e t i t i o n  on  
A l t e r n a t i v e  B because a l l  o t h e r  p o t e n t i a l  o f f e r o r s  would 
p resumab ly  have  t h e  same v a l u e  to t h e  government  f o r  
p u r p o s e s  o f  t h e  m o b i l i z a t i o n  base .  Beth lehem c o n t e n d s ,  
however ,  t h a t  amendment 0004 now r e q u i r e s  o f f e r o r s  t o  g u e s s  
w h e t h e r  t h e  Navy t r u l y  i n t e n d s  t o  c o n s i d e r  IMB f a c t o r s  and 
i f  so, what those f a c t o r s  are wor th  t o  t h e  government .  

Under our Bid P r o t e s t  R e g u l a t i o n s ,  p ro tes t s  based  upon 
a l l e g e d  improprieties i n  a so l i c i t a t ion  which are  a p p a r e n t  
p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  i n i t i a l  p r o p o s a l s  
s h a l l  be f i l e d  p r ior  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  
i n i t i a l  proposals. A l l e g e d  improprieties which d o  n o t  ex i s t  
i n  t h e  i n i t i a l  s o l i c i t a t i o n ,  b u t  which are s u b s e q u e n t l y  
i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n  must  b e  p r o t e s t e d  n o t  
l a t e r  t h a n  t h e  n e x t  c l o s i n g  d a t e  f o r  receipt of proposals 
f o l l o w i n g  t h e  i n c o r p o r a t i o n .  4 C.F.R. S 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) .  

W e  f i n d  t h i s  p ro tes t  basis  t o  be u n t i m e l y .  The IMB 
p r o v i s i o n  was n o t  changed  by  amendment 0 0 0 4 ,  b u t  r ema ined  as 
o r i g i n a l l y  s t a t e d  i n  amendment 0002.  Whi le  Beth lehem s t a t e s  
t h a t  it was o n l y  t h e  i n t r o d u c t i o n  o f  Avondale  i n t o  t h e  
c o m p e t i t i o n  f o r  A l t e r n a t i v e  B t h a t  l ed  t o  i ts  p r o t e s t  bas i s ,  
t h e  IMB p r o v i s i o n  a p p l i e d  t o  b o t h  A l t e r n a t i v e s  A and  B by  
i ts  s p e c i f i c  l a n g u a g e .  The IMB p r o v i s i o n  d i d  n o t  become 
more u n c l e a r  t h r o u g h  t h e  i s s u a n c e  o f  amendment 0004 .  
Beth lehem had a l r e a d y  s u b m i t t e d  a n  o f f e r  under  t h e  a l l e g e d l y  
u n c l e a r  IMB p r o v i s i o n  w i t h o u t  t a k i n g  issue w i t h  t h e  c l a u s e .  
T h e r e f o r e ,  t h i s  p r o t e s t  s h o u l d  have  been  f i l e d  p r ior  t o  t h e  
May 2 c l o s i n g  d a t e .  

Beth lehem and Tampa b o t h  asser t  t h a t  t h e  Navy ' s  amendment o f  
t h e  s o l i c i t a t i o n  t o  allow Avondale  t o  compete f o r  A l t e r n a -  
t i v e  B i s  t a n t a m o u n t  t o  i m p r o p e r l y  c o n d u c t i n g  an  a u c t i o n .  
A v o n d a l e ' s  p r i c e  f o r  t h e  f l e e t  o i l e r  s h i p s  h a s  been  l o n g  
known, and  i t s  p r i c e  f o r  t h e  b a s e  s h i p  on  A l t e r n a t i v e  A is 
$109.6 m i l l i o n .  I n  a d d i t i o n ,  on  J u n e  15 it  was announced  
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t h a t  t h e  Navy would pay  Avondale $216 m i l l i o n  t o  c o n s t r u c t  
t w o  more s h i p s ,  which were o r i g i n a l l y  s c h e d u l e d  t o  h a v e  been  
b u i l t  by a n o t h e r  b u i l d e r ,  P e n n s y l v a n i a  S h i p b u i l d i n g  Company 
( P S C ) ,  i n  f i n a n c i a l  d i f f i c u l t i e s ,  b u t  which are now a s s i g n e d  
t o  Avondale .  A l l  o f fe rors  t h u s  know Avondale  h a s  proposed 
t o  b u i l d  these s h i p s  i n  t h e  $108-$110 m i l l i o n  price r a n g e .  
Be th lehem asserts t h a t  t h e  o n l y  r e a s o n  for  amending t h e  
s o l i c i t a t i o n  t o  make Avondale  e l i g i b l e  for award of 
A l t e r n a t i v e  B is t h a t  t h e  Navy w i s h e s  t o  s t i m u l a t e  an 
a u c t i o n  i n  which other offerors  b i d  a g a i n s t  A v o n d a l e ' s  
p r i c e .  

T h e  Navy ' s  a c t i o n s  here were c o n f i n e d  t o  r e l e a s i n g  c o n t r a c t  
prices. W e  have  h e l d  t h a t  q u o t i n g  t h e  p r i c e  of a c u r r e n t  
c o n t r a c t  does n o t  r ise t o  t h e  l e v e l  o f  a n  improper a u c t i o n  
t e c h n i q u e  w i t h i n  t h e  meaning of FAR S 15.610(d)(3). P a n t e l  
ASSOCS., B-230793, J u n e  17, 1988, 88-1 CPD 1 581. 
A c c o r d i n g l y ,  w e  f i n d  t h a t  t h e  Navy ' s  a c t i o n s  d i d  n o t  
c o n s t i t u t e  a n  i l l e g a l  a u c t i o n .  

Tampa a l so  a l l e g e s  t h a t  t h e  d i s c u s s i o n s  t h e  Navy h e l d  w i t h  
Avondale  r e l a t i n g  t o  t h e  a s s i g n m e n t  t o  it  of t w o  s h i p s  from 
PSC which i n v o l v e d  d e t a i l e d  and complex terms and c o n d i t i o n s  
were improper  d i s c u s s i o n s  i n  t h e  c o n t e x t  o f  t h e  A l t e r n a t i v e  
B p r o c u r e m e n t .  Tampa concludes t h a t  Avondale  is i n  an  
a d v a n t a g e d  p o s i t i o n  i n  t h a t  it knows e x a c t l y  what terms t h e  
Navy w a n t s  and w i l l  a c c e p t .  S i n c e  no o t h e r  o f f e r o r  on  t h i s  
RFP had t h e  o p p o r t u n i t y  for s u c h  d e a l i n g s  w i t h  t h e  Navy 
d u r i n g  t h e  pendency  of t h i s  p rocuremen t  and w i t h i n  1 month 
of BAFOs ,  Tampa asserts t h a t  Avondale  h a s  been  g i v e n  an  
u n f a i r  a d v a n t a g e .  

The Navy r e s p o n d s  t h a t  t h e  price of t h e  a s s i g n e d  v e s s e l s  
was n e g o t i a t e d  be tween  PSC and  Avondale.  The Navy s t a t e s  
t h a t  t h e  o n l y  n e g o t i a t i o n  be tween it and Avondale  i n  
c o n n e c t i o n  w i t h  t h e  a s s i g n m e n t  was n e g o t i a t i o n  o f  c e r t a i n  
p r o v i s i o n s  r e l a t i n g  t o  t r a n s f e r  of s u b c o n t r a c t s  and p u r c h a s e  
o r d e r s  f rom t h e  PSC c o n t r a c t  t o  t h e  Avondale  c o n t r a c t .  

We a g r e e  w i t h  t h e  Navy t h a t  t h e  n e g o t i a t i o n s  it had w i t h  
Avondale  on t h e  PSC a s s i g n m e n t  were n o t  d i s c u s s i o n s  u n d e r  
t h i s  p rocuremen t .  T h e r e  is no e v i d e n c e  t h a t  t h e  p r i c e  of 
t h e  a s s i g n e d  v e s s e l s  was n e g o t i a t e d .  The mere f ac t  t h a t  
t h e  Navy had t o  n e g o t i a t e  t h e  terms and c o n d i t i o n s  of t h e  
a s s i g n m e n t  d o e s  n o t  mean t h a t  d i s c u s s i o n s  were h e l d  w i t h  
Avondale  unde r  t h i s  p rocuremen t  . 
Tampa asser ts  t h a t  n o t  o n l y  d o e s  Avondale  have  a n a t u r a l  
c o m p e t i t i v e  a d v a n t a g e  associated w i t h  p e r f o r m i n g  p r io r  
c o n t r a c t s  b u t  because of t h e  PSC a s s i g n m e n t  and t h e  award on  
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A l t e r n a t i v e  A,  Avonda1.e may s u b m i t  a BAFO t h a t  allows it t o  
s p r e a d  f i x e d  costs over n i n e  s h i p s ,  n o t  j u s t  t h r e e  s h i p s ,  as  
o t h e r  o f f e r o r s  mus t  d o ,  t h u s  r e d u c i n g  its cost per s h i p .  

O u r  O f f i c e  h a s  h e l d  t h a t  t h e  government  is unde r  no  
o b l i g a t i o n  t o  e l i m i n a t e  a n  a d v a n t a g e  which a f i r m  may e n j o y  
because o f  i t s  p a r t i c u l a r  c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  
award o f  other c o n t r a c t s  by t h e  government ,  u n l e s s  t h e  
a d v a n t a q e  h a s  r e s u l t e d  f rom u n f a i r  a c t i o n  on t h e  p a r t  o f  t h e  
government .  Nuclear Metals, I n c . ,  6 4  Comp. Gen. 2 9 0  (19851 ,  
85-1 CPD 1 217. T h e r e  is no  showing h e r e  t h a t  Avondale  h a s  
an  u n f a i r  a d v a n t a g e  or t h a t  i ts receipt  o f  pr ior  c o n t r a c t s  
is somehow u n l a w f u l  . 
Bethlehem a l so  c o n t e n d s  t h a t  FAR S 1 5 . 6 0 6 ( a )  o n l y  permits 
amendment o f  a s o l i c i t a t i o n  when t h e r e  is a change  i n  t h e  
g o v e r n m e n t ' s  r e q u i r e m e n t s ,  b u t  t h e  Navy amended t h i s  RFP 
b a s e d  s o l e l y  on a m o d i f i c a t i o n  o f  a c q u i s i t i o n  s t r a t e g y .  
Beth lehem asserts t h a t  t h e  Navy o r i g i n a l l y  s o l i c i t e d  o f f e r s  
unde r  A l t e r n a t i v e  B i n  bad f a i t h  b e c a u s e  it d i d  n o t  p r o p e r l y  
e v a l u a t e  t h e  s p e c i f i c  costs which new T-A0 187 s h i p b u i l d e r s  
would i n c u r  and which Be th lehem estimates would have  been  
$50-$60 m i l l i o n ,  t h u s  r e q u i r i n g  a p r i c e  o f  a t  l e a s t  $150- 
$160 m i l l i o n  f o r  an  i n d u s t r i a l  m o b i l i z a t i o n  b u i l d e r .  
B e t h l e h e m  s t a t e s  t h a t  t h e  Navy knew t h a t  new T-A0 187 
s h i p b u i l d e r s  have  no  a v a i l a b l e  t e c h n i c a l  d a t a  p a c k a g e ,  n o  
l e a r n i n g  c u r v e ,  no  s a v i n g s  a v a i l a b l e  on  mach ine ry  p r o c u r e -  
ment d u e  t o  m u l t i p l e  p u r c h a s e ,  no  e x i s t i n g  j i g s  and t o o l i n g ,  
and no  e x i s t i n g  i n t e g r a t e d  l o g i s t i c s  s u p p o r t .  Tampa a l l e g e s  
t h a t  t h e  Navy ' s  a c t i o n  i n  amending t h e  s o l i c i t a t i o n  t o  allow 
Avondale  t o  compete is clear and c o n v i n c i n g  e v i d e n c e  t h a t  
t h e  Navy b r e a c h e d  i t s  d u t y  o f  good f a i t h  w i t h  Tampa and 
v i o l a t e d  i ts  i m p l i e d  c o n t r a c t  w i t h  Tampa t h a t  t h e  Navy would 
f a i r l y  c o n s i d e r  i t s  p r o p o s a l .  Tampa asserts t h a t  amendment 
0002, which p r e c l u d e d  t h e  winne r  o f  A l t e r n a t i v e  A f rom 
compe t ing  o n  A l t e r n a t i v e  B,  was issued as a p r e t e n s e  t o  
g a r n e r  numerous p r o p o s a l s  d e s p i t e  t h e  Navy ' s  own D&F 
j u s t i f y i n g  an  a l t e r n a t e  i n d u s t r i a l  b a s e .  

The Navy amended t h e  RFP b e c a u s e  a l l  o f  t h e  o f f e r s  o n  
A l t e r n a t i v e  B exceeded  t h e  Navy ' s  budge ted  p r i c e  f o r  t h e  
p r o c u r e m e n t .  W e  h a v e  h e l d  t h a t  a c o n t r a c t i n g  agency  h a s  a 
r i g h t  t o  c a n c e l  a s o l i c i t a t i o n  when s u f f i c i e n t  f u n d s  are  
n o t  a v a i l a b l e ,  i r r e s p e c t i v e  o f  d i s p u t e s  c o n c e r n i n g  t h e  
v a l i d i t y  o f  t h e  government  estimates. Grace I n d u s t r i e s ,  - I n c . ,  8-228097.2,  Mar. 1 ,  1988,  88-1 C P D  11 209. S i n c e  t h e  
Navy c o u l d  have  c a n c e l e d  t h i s  s o l i c i t a t i o n  because o f  
i n s u f f i c i e n t  f u n d s ,  w e  d o  n o t  see how t h e  protesters a re  
p r e j u d i c e d  by t h e  amendment of t h e  s o l i c i t a t i o n  which 
a l l o w e d  Avondale  i n t o  t h e  c o m p e t i t i o n .  A c a n c e l l a t i o n  of 
t h e  RFP f o l l o w e d  by a new RFP f o r  t h e  same r e q u i r e m e n t  i n  
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which  Avondale would have been a l lowed t o  compete would have  
ach ieved  t h e  same purpose  as t h e  amendment i n  q u e s t i o n  h e r e .  
Moreover, FAR s 1 5 . 6 0 6 ( a )  d o e s  n o t  p u r p o r t  t o  l i m i t  t h e  
r e a s o n s  an  agency may amend a s o l i c i t a t i o n ;  it o n l y  s t a t e s  
when amendments are r e q u i r e d .  

Regarding t h e  argument t h a t  t h e  Navy a c t e d  i n  bad f a i t h  by 
n o t  p r o p e r l y  e s t i m a t i n g  t h e  cost  t o  a new s h i p b u i l d e r  t o  
compete,  t h e  Navy c o n t e n d s  t h a t  it r e a s o n a b l y  though t  i t  
cou ld  make a s p l i t  award of  two contracts f o r  t h e  T-A0 s h i p s  
w i t h i n  i t s  e x i s t i n g  budget .  Moreover, it con tends  t h a t  t h e  
o f f e r o r s  knew t h e  exact amount, $256.4 m i l l i o n ,  t h a t  
Congress  had a p p r o p r i a t e d  f o r  t h e  t w o  b a s i c  T-A0 s h i p s .  
The Navy asserts t h a t  t h e  o f f e r o r s  knew t h a t  a ce r t a in  
p e r c e n t a g e  of  t h e  $256.4 m i l l i o n  had t o  be s e t  a s i d e  f o r  
o t h e r  expenses ,  s u c h  a s  government f u r n i s h e d  equipment ,  and 
a c c o r d i n g l y  t h e  o f f e r o r s ,  knowing Avondale ' s  p r i c i n g  
h i s t o r y  o n  p r e v i o u s  T-A0 c o n t r a c t s ,  would know t h e  
approximate  amount of fund ing  a v a i l a b l e  f o r  award of a 
contract  under A l t e r n a t i v e  B. The p r o t e s t e r s  counter t h a t  
t h e y  assumed t h e  Navy would supplement  t h e  i n s u f f i c i e n t  
funds  a v a i l a b l e  f o r  t h e  s p l i t  award. 

Where bad f a i t h  on  t h e  p a r t  o f  an agency is a l l e g e d ,  t h e  
p r o t e s t e r  m u s t  p r e s e n t  s u p p o r t i n g  f a c t u a l  ev idence ;  
c o n t r a c t i n g  o f f i c i a l s  are presumed t o  ac t  i n  good f a i t h  and ,  
i n  o r d e r  t o  e s t a b l i s h  otherwise,  there  m u s t  be a showing 
t h a t  t h e  aaencv  had a malicious and s p e c i f i c  i n t e n t  t o  harm 
t h e  p r o t e s < e r . *  A i r  Tractor,  I n c . ,  B-228475, Feb. 5 ,  1988, 
88-1 CPD 71 115. The p r o t e s t e r s  mere a l l e g a t i o n s  t h a t  t h e  
Navy shou ld  have known t h e y  cou ld  n o t  have met t h e  known 
fund ing  l i m i t a t i o n s  f o r  t h e  T-A0 program d o  n o t  r ise  t o  t h e  
l e v e l  o f  p rov ing  bad f a i t h .  T h e  Navy p o i n t s  t o  t h r e e  r e c e n t  
examples  i n  which  t h e  Navy's  estimates f o r  c o n s t r u c t i o n  of 
v a r i o u s  v e s s e l s  f a r  exceeded  t h e  actual  award p r i c e .  I n  
view of  t h e  r e s u l t s  o f  t h e s e  procurements ,  w h i c h  show t h e  
inaccura te  n a t u r e  of  estimates,  t h e  Navy d e c i d e d  t h a t  a 
s p l i t  award c o u l d  be  made w i t h i n  t h e  Navy's  T-A0 budget .  

Moreover,  t h e  Navy d i s p u t e s  t h e  p r o t e s t e r ' s  a l l ega t ions  t h a t  
t h e  Navy s o l i c i t e d  o f f e r o r s  w r i t t e n  comments a s  to how t h e  
a c q u i s i t i o n  s t r a t e g y  s h o u l d  be changed once t h e  Navy knew 
t h e y  would n o t  compete a g a i n s t  Avondale i n  t h e  o r i g i n a l  
v e r s i o n  of  t h i s  p rocurement  c a l l i n g  f o r  a s i n g l e  award. The  
p r o t e s t e r s  contend  t h a t  s ince  t h e  Navy knew t h e y  would n o t  
compete a g a i n s t  Avondale ,  t h e  Navy l u r e d  them i n t o  making 
o f f e r s  when it amended t h e  RFP t o  p r e c l u d e  Avondale from 
A l t e r n a t i v e  B. 
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The e v i d e n c e  s u b m i t t e d  by t h e  p r o t e s t e r s ,  i n t e r e s t e d  
p a r t i e s  and t h e  Navy c o n f l i c t s  as t o  w h e t h e r  t h e  Navy or t h e  
o f f e r o r s  f i rs t  p r e s s e d  for  a s p l i t  award. We n o t e  t h a t  
Beth lehem's  i n i t i a l  p r o t e s t  l e t t e r  stated it made i n q u i r i e s  
of  t h e  Navy about t h e  s i n g l e  award and o n l y  i n  i t s  subse- 
q u e n t  comments d i d  i t  assert t h e  Navy f i r s t  so l ic i ted  i t s  
i n p u t .  We f i n d ,  i n  any e v e n t ,  t h a t  even i f  t h e  Navy f i r s t  
sugges t ed  t h a t  t h e  RFP could be amended t o  allow o f f e r o r s  t o  
compete,  t h i s  would n o t  amount t o  bad f a i t h  on t h e  Navy's  
p a r t .  The  Navy might  have known t h a t  t h e  o f f e r o r s  could n o t  
beat Avondale on p r i c e ,  b u t  t h e  Navy could r e a s o n a b l y  have 
expec ted  c o m p e t i t i v e  p r i c e s  from t h e  o f f e r o r s  wh ich  would 
meet t h e  Navy's  budget .  

I n  any e v e n t ,  t h e  o f f e r o r s  have n o t  shown bad f a i t h  on t h e  
Navy's p a r t  or t h a t  t h e  Navy f a i l ed  t o  p r o p e r l y  consider 
t h e i r  o f f e r s .  

Tampa a l so  p r o t e s t s  t h a t  a l l o w i n g  Avondale t o  compete f o r  
A l t e r n a t i v e  E is  c o n t r a r y  t o  t h e  n a t i o n a l  d e f e n s e  i n t e r e s t  
a s  s t a t ed  i n  t h e  Navy's  o r i g i n a l  D C F  j u s t i f y i n g  t h e  u s e  of  
t h e  IME f a c t o r .  

T h e  Navy i s s u e d  a J u s t i f i c a t i o n  and Approval ( J C A )  suppor t -  
ing t h e  change i n  a c q u i s i t i o n  s t r a t e g y  which s ta ted:  

"Due t o  budget  c o n s t r a i n t s ,  i t  is  n o t  i n  t h e  best 
i n t e r e s t  of t h e  government t o  c o n t i n u e  t o  p r o v i d e  
fo r  t h e  e x c l u s i o n  o f  Avondale I n d u s t r i e s ,  Inc. a s  
a p o t e n t i a l  o f f e r o r  for t h e  remain ing  three s h i p s  
cove red  by t h e  s o l i c i t a t i o n .  However, it is i n  
t h e  gove rnmen t ' s  best  i n t e r e s t  t o  p r o v i d e  f o r  t h e  
p o s s i b i l i t y  of  award o f  a c o n t r a c t  t o  o ther  t h a n  
t h e  a c c e p t a b l e  low p r i c e d  o f f e r o r  i n  order t o  
p r o v i d e  for  an  adequate m o b i l i z a t i o n  base. The 
p r e s e n t  s o l i c i t a t i o n  w i l l  be amended t o  p e r m i t  
c o n s i d e r a t i o n  o f  Avondale I n d u s t r i e s ,  I n c . ,  a s  a 
p o t e n t i a l  o f f e r o r  and t h e  s o l i c i t a t i o n  w i l l  
s p e c i f i c a l l y  r e s e r v e  t h e  r i g h t  t o  award a contract  
t o  other  t h a n  t h e  a c c e p t a b l e ,  l o w  p r i c e  o f f e r o r ,  
i f  t h e  i n t e r e s t  o f  n a t i o n a l  d e f e n s e  and i n d u s t r i a l  
m o b i l i z a t i o n  so d ic ta tes . "  

The  J c A  and  t h e  f a c t s  a s  r e l a t e d  p r e v i o u s l y  i n  t h i s  
d e c i s i o n ,  show t h a t  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h i s  
p rocurement  changed f o l l o w i n g  t h e  s u b m i s s i o n  of  i n i t i a l  
o f f e r s  under  A l t e r n a t i v e  B. I t  was w i t h i n  t h e  d i s c r e t i o n  
of t h e  Navy t o  d e t e r m i n e  how b e s t  t o  meet i ts  i n d u s t r i a l  
m o b i l i z a t i o n  needs ,  w h i c h  o u r  O f f i c e  w i l l  o n l y  q u e s t i o n  i f  
t h e  e v i d e n c e  c o n v i n c i n g l y  demonstrates t h a t  t h e  agency h a s  
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a b u s e d  s u c h  d i s c r e t i o n .  Minowitz  M a n u f a c t u r i n g  Co., 
B-228502, J a n .  4, 1988, 88-1 CPD ll 1. I n  v i ew o f  t h e  
changed  c i r c u m s t a n c e s  d u e  t o  t h e  f u n d i n g ,  w e  c a n n o t  s a y  t h i s  
was s u c h  a n  abuse o f  d i s c r e t i o n .  

F i n a l l y ,  Tampa asser t s  t h a t  amendment 0004 is  t h e  r e su l t  o f  
t h e  Navy ' s  u n l a w f u l  d i v e r s i o n  of f u n d s  from t h i s  p r o c u r e m e n t  
t o  t h e  Navy ' s  p r o c u r e m e n t  of t w o  s h i p s  b e i n g  b u i l t  by 
Avondale  b e c a u s e  of P S C ' s  f i n a n c i a l  d i f f i c u l t i e s .  

Tampa's a s s e r t i o n  t h a t  t h e  Navy d i v e r t e d  f u n d s  from t h i s  
p r o c u r e m e n t  t o  t h e  PSC/Avondale a s s i g n m e n t  is unfounded.  
The Navy has d e m o n s t r a t e d  t h a t  no  f i s c a l  y e a r  ( F Y )  88 
s h i p b u i l d i n g  and c o n v e r s i o n  a p p r o p r i a t i o n s  were used e i t h e r  
for  t h e  r e s t r u c t u r i n g  of P S C ' s  c o n t r a c t  or for  t h e  a s s i g n -  
ment of t h e  t w o  T-A0 s h i p s  t o  Avondale .  R a t h e r ,  FY '85, '86 
and '87 f u n d s  were used f o r  those p u r p o s e s .  

The p ro tes t s  are d ismissed  i n  p a r t  and d e n i e d  i n  par t .  

h J & - h m F  G e n e r a l  C o u n s e l  
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